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CASE COMMENTS
ELECTIONS: PRIMARY ELECTION NOT A GENERAL
OR SPECIAL ELECTION
State v. Scott, 37 So2d 330 (Fla. 1948.)
The Legislature by a special act' created a budget commission for St.
Lucie County, Florida, to become effective upon ratification or rejection
by the qualified electors at the next general or special election. The ques-
tion of establishing a budget corhmission was included only upon the of-
ficial primary election ballots of the Democratic and Republican parties.
At the primary election of May 4, 1948, 1605 voters favored ratification,
while 1282 voted for rejection. An original proceeding in quo warranto
was brought in the Supreme Court by the Attorney General, joined by the
County Commission of St. Lucie County as co-relators, to ascertain by what
authority the respondent budget commissioners held office. HELD, the
submission to the voters at a primary election did not sufficiently comply
with the statutory provision of the' act requiring the submission at the next
general or special election.2 Judgment for relators, Acting Chief Justice
Terrell and Justices Chapman and Adams dissenting on the ground that
the defect was a mere technicality which should not invalidate the rati-
fication.
It is well settled that election laws are mandatory before tn election
and directory after,3 and that an election will not be declared invalid be-
cause of mere formal irregularities 4 unless they changed the result.&
When the irregularities complained of were caused by the officials, the
electors' votes will be re-counted; 6 but the election will not be set aside
'Spec. Acts 1947, c. 24866, provides among other things "that this Act before taking
effect shall be ratified and approved by a majority of those qualified electors of St.
Lucie County, Florida, voting at next general or special election held in St. Lucie
County, at which time the provisions of this bill shall be submitted to the people for
their ratification or rejection."
'Accord, City Council of San Jose v. Goodwin, 196 Cal. 274, 237 Pac. 548 (1925).
"McKenzie v. City of DeWitt, 196 Ark. 1115, 121 S. W.2d 71 (1938); Black v.
Smith, 209 Ind. 57.1, 200 N. E. 215 (1936).
'Gilligan v. Special Road and Bridge Dist. No. 4 of Lee County, 74 Fla. 320, 77
So. 84 (1917).
"State v. Klingensmith, 121 Fla. 297, 163 So. 704 (1935); Cam v. Moore, 74 Fla.
77, 76 So. 337 (1917); Weston v. Markgraf, 328 EI1. 576, 160 N. E. 215 (1928);
Behrendt v. Wilcox, 277 Mich. 232, 269 N. W. 155 (1936); Callison v. Peeples, 102
S. C. 256, 86 S. E. 635 (1915).
'Cam v. Moore, 74 Fla. 77, 76 So. 337 (1917).
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on purely technical grounds, 7 such defects being considered as having been
cured by the election. 8 These rules have been applied to cases of irregu-
larity in petition for local option elections, 9 submission of amendment to
the Constitution,10 ballots," party nominations, 12 size and location of vot-
ing booths,13 time that polls stay open, 14 and appointment of election in-
spectors.' 5 The reason for such rules is that the officials could, by causing
some minor irregularity, invalidate the election if they so desired, thereby
overthrowing the will of the people.' 6
A different conclusion should be reached when the deviation was not
merely formal but involved the violation of a substantive right or privilege
secured by the Constitution, whether the result of the election was changed
or not.' 7 Thus in a primary election, in which only registered party af-
filiates can vote, the submission of a local option question would be in-
valid.' 8 A referendum election, however, can be called on primary election
day, but then every qualified voter has a right to vote and must be given
the opportunity to do so regardless of party requirements. 19 The county
commissioners in the principal case failed to provide an opportunity for
all qualified electors to vote, thus depriving those electors not registered
as Democrats or Republicans of their constitutional right of equal protec-
tion. 20 Though it is clear that these irregularities did not change the
result in this instance, the failure to submit the question to electors other
'Ibid.; Gregory v. Sanders, 195 Miss. 508, 15 So.2d 432 (1943).
8Sylvester v. Tindall, 154 Fla. 663, 18 So.2d 892 (1944) ; State v. Thompson, 120
Fla. 860, 163 So. 270 (1935).
9Pearson v. Taylor, 159 Fla. 775, 32 So.2d 826 (1947); Skaggs v. Fyffe, 266 Ky.
337, 98 S. W.2d 884 (1936).
'"West v. State, 50 Fla. 154, 39 So. 412 (1905).
"Montgomery v. Henry, 144 Ala. 629, 39 So. 507 (1905); Cam v. Moore, 74 Fla.
77, 76 So. 337 (1917) ; Appeal of Simon, 353 Pa. 514, 46 A.2d 243 (1946).
"Cave v. Conrad, 216 Ind. 304, 24 N. E.2d 1010 (1940).
"Weston v. Markgraf, 328 Ill. 576, 160 N. E. 215 (1928).
"Bay County v. State, 157 Fla. 47, 24 So.2d 714 (1946).
"State v. Ice, 207 Ind. 65, 191 N. E. 155 (1934).
"Jones v. State, 153 Ind. 440, 55 N. E. 229 (1899); Miller v. Pennoyer, 23 Ore.
364, 31 Pac. 830 (1893).
"Gardina v. Board of Registrars, 160 Ala. 155, 48 So. 788 (1909); Robertson v.
Hopkins County, 247 Ky. 129, 56 S. W.2d 700 (1933) ; In re Cavellier, 159 Misc. 212,
287 N. Y. Supp. 739 (1936). Contra: Wallbrecht v. Ingram, 164 Ky. 463, 175 S. W.
1022 (1915).
"Bigelow v. Board of Supervisors, 18 Cal. App. 715, 124 Pac. 554 (1912).
"Kram v. Kane, 336 Pa. 113, 8 A.2d 398 (1939).
"FLA. CONST. Decl. of Rights §1.
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